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1. INtroduction 

This guide is intended to act as a practical aid for those involved in the operation and administration of contracts within Care and Repair Agencies.  It should be cross referred to Section 7.6 of the Good Practice Guide.
Within the Care and Repair Agencies, there is a clear requirement for a Technical Officer/ Technical Caseworker to ensure that an appropriate contract is put in place prior to any work on site commencing. This guide has been produced to give detailed guidance that will assist agency technical staff in choosing an appropriate form of contract as a positive form of managing risk. It also gives a background to contracts within the law of England and Wales and some of the reasons it is important that an appropriate form of contract is completed (refer to Section 4).

Finally, examples of sample documents and forms of contract that are  
     recommended for use are included within the appendices of this guide.

2. Technical Officer Pre-Contract:

2.1 Preliminary Work:

At the inception of any project, the Care & Repair Agency Technical Officer has the task of liaising with the Caseworker who will likely have undertaken the initial visit and service assessment with the Client. 

Technical Officers must ensure that prior to any works commencing a Client Agreement is in place.

The Technical Officer will ensure that all Clients are treated equally with consideration, respect and care and they fully understand the processes involved in the realisation of the construction work. This will involve explanation, with the assistance of the Caseworker as necessary, of the contracts and the construction process. If it is clear there is a lack of understanding, the agency should try to engage, where possible, members of the family. 

In the event that the brief provided to the Technical Officer from the Caseworker indicates that the Client requires only limited works, it remains good practice to complete a full healthy homes check (HHC), to identify any risks, property defects or any areas of work that may be required in the property for the future. The HHC should be clearly identified within the Client file and on the database for current and future reference.

Guidance on the healthy homes check will be established in future guidance documents, but in the main it will identify whether any Specialist or Consultant is required; any specialist tests; will prioritise any essential works; consider the correct sequence for the contractor's later programme; and may assist a Client's decision where works are being considered in addition to those scheduled as part of a Grant Schedule or when the Client may be privately funding the works. The healthy homes check will later form the basis of evaluation of the effectiveness of the work undertaken.
Drawings plus a Specification and or Schedule of Works will be prepared setting out the full scope of the works to be undertaken, sufficient for a contractor to properly understand, price and then undertake the proposed work. 

Some Agencies utilise a Schedule of Rates as part of the documentation. The Schedule, with some agencies/authorities, comprises priced elements or items of work that are reviewed annually by the agency/authority and be appropriate to each area of the country. It is issued to chosen contractors and there is no competitive tendering involved.

In order to ensure budgetary control, it is good practice that the work be fully designed and specified so that variations and additional work is not required to be instructed during the construction phase.

2.2 Tendering:

Because renovation and repair works can involve considerable disruption and stress for the Client, care is needed in the selection of suitable contractors who are both competent and considerate in undertaking their work. All Care & Repair agencies should have in place a clear procedure for including contractors on any approved list. 

Some agencies currently select from a Register of Contractors, but Technical Officers should refer to the Approved Contractors Guide.

It is recommended that where contractors are tendering or providing quotations in competition, that the submissions should be considered in accordance with the Code of Procedure for Single Stage Selective Tendering drawn up by the National Joint Consultative Committee for Building (NJCC). Adherence to the Code ensures that the process of assessing tenders/quotations has been undertaken fairly and properly.

For fair competitive tendering it is essential that the tenders submitted by each tenderer be based on identical documents and that the tenderers should not attempt to vary that basis by qualifying their tenders. 

See Appendix 1 for sample 'letter of invitation'; 'Form of Tender’; and Certificate of Non- Collusion' in the appendices. (Note: the Certificate of Non-Collusion is recommended only where the contract exceeds £8,000.00)

If a tenderer considers that any of the tender documents are deficient in any respect and require clarification, or contain unacceptable alterations, they should inform the Technical Officer at the agency in writing not less than seven days before the tenders are due. If it is decided to amend the documents, the Agency should inform all tenderers in writing and extend the time for tendering if necessary.

Following formal acceptance of the tender/quotation, the contractor must be allowed a suitable time for mobilisation and preparation to start on site. This will also allow the Client to prepare for the work to begin with the guidance of the Technical Officer/ Caseworker.
Detailed information on approving and monitoring contractors will be published in future guidance.

2.3 The Contract Documentation:

The 'Contract Documents' are generally Drawings and/or a Specification and/or Schedule of Works combined with the Form of Contract. In some cases a Schedule of Rates has been required of the contractor as referred to in Section 2.1 above. There is no provision for a Bill of Quantities. 

The contractor will have priced either the Specification or the Schedules in an itemised format, or provided a contract sum backed by a Schedule of Rates. Any Schedule of Rates will form part of the binding agreement between the parties, as the contract requires it be used, if relevant, in the valuing of variations. To be useful, therefore, a schedule of rates will have to be reasonably comprehensive and detailed.

2.4 Forms of Contract:

The following forms of contract are recommended to be used unless an alternative has been agreed with the agency Chief Officer/ Agency Board of Management:

Rapid Response repairs to £500.00p in value:   Job Sheet / Works Order

Small Works from £500.00p - £8,000.00p:         CIOB Mini Form of 
Contract

Works from £8,000.00p- £20,000.00p:  
CIOB Minor Works Form of 
Contract

Works from £20,000.00p - £100,000.00p: 
CIOB Small Works Form of 
Contract

The majority of an agency's work will usually fall under either the Job Sheet/Works Order or the Mini Form of Contract.

An example of a standard job sheet/ works order can be found at appendix 2.

Examples of the CIOB forms of contract can be found at appendix 2.

The CIOB forms of contract are available from:

RICS Bookshop 
7 St Andrews Place
Cardiff CF10 3BE
Tel: +44 (0) 29 2022 4414   Fax: +44 (0) 29 2022 4416
Open Monday to Friday 9.00am to 5.00pm 
There is a minimal charge for using this contract.  Alternative suppliers may be sought to purchase these forms.

2.4.1
The CIOB Mini Form of Contract.

This twelve page document is considered suitable for use in simple projects up to a value of approximately £8,000.00, and is likely to be appropriate for many projects of a simple content. (A sample of this form of contract is shown in Appendix 2)

It includes a Letter of Invitation, a Form of Tender and a Letter of Acceptance. (copies of sample letter, form of tender and letter of acceptance are shown in Appendix 1) .The contract administrator is termed 'Advisor' in this form and clearly states that the Advisor will inspect the work in progress on behalf of the Employer (Client) and shall have the power to reject work not in accordance with the Contract Documents.

It identifies a Commencement and Completion Date and includes extension of time provisions and the means to deduct liquidated damages in the event of failure by the contractor to complete on time. It also has provision for a Defects Liability Period.

It allows for either a single payment or for interim payments to the contractor and the means of withholding a retention should this be required.

All insurances are the contractor's responsibility in this form of contract.

There is no provision for CDM or Planning Supervisor as the form anticipates that the Works will fall outside of the scope in terms of time to complete building operations.

The contract is essentially a work and materials contract, as are the following two forms discussed, and there is no reference to the main contractor carrying out design. 

However, it is equally true that the form (forms) contains no clauses expressly excluding any liability for design from the contractor. The contract (contracts) is simply silent on the matter of design. It would therefore appear to be open to the parties to agree that the contractor assumes some design responsibility, if this is their intention. There may, for example, be provision for the contractor to provide a full or partial heating system, but that the agency does not provide a detailed design for this work except perhaps a performance specification. In this case there would be an assumption that the contractor is required to assume some design responsibility.  This responsibility should, however, be clearly set out in the Contract Documents.

In Section 10 are included provisions for dispute resolution, and it is recommended that the provisions for adjudication are retained, but must be explained to, and agreed with the Client prior to the contracts being exchanged. Most claims, disputes or differences are likely to be resolved by the Advisor in accordance with clause 10.1.
2.4.2
The CIOB Minor Works Contract:

The document is again twelve pages but without Letters of Invitation, Form of Tender or Letter of Acceptance. The form is suitable for projects ranging from approximately £8000.00 to £20,000.00 but be of a simple content and without nominated sub-contractors. It allows for very limited fluctuations. It again utilises the term 'Advisor' (a sample of this form of contract is shown in Appendix 2).
The Contract allows for execution under hand as well as provision to be executed as a Deed (formally under seal). It is not anticipated that agencies would execute contracts as a Deed (as is required by many local authorities standing orders), but would be undertaken under hand.

Under the law of England and Wales, a document, which is executed as a deed, differs from an ordinary agreement, or one under hand, in two respects. Firstly, the limitation period - i.e. the time after a breach of contract has occurred within which one party can sue another - is 12 years, as opposed to 6 years for an agreement which is executed "under hand". Secondly, whereas under the law of England and Wales consideration, or payment, is needed for a contract to be effective, that is not the case with a deed.

There is provision for Planning Supervisor if the works come within the scope of the CDM Regulations, although this will be struck out on Care & Repair projects.

It has expanded insurance provisions with the addition of separating insurances for new works being the responsibility of the Contractor and for existing buildings to be the responsibility of the Employer.

It includes the means of withholding a retention should this be required.

Sections 10 and 11 have provisions for dispute resolution and it is recommended that the provisions for adjudication are retained, but must be explained to, and agreed with the Client prior to the contracts being exchanged. Most claims, disputes or differences are likely to be resolved by the Advisor in accordance with clause 10.1.

2.4.3
The CIOB Small Works Contract:

The document is nineteen pages and is roughly comparable to the JCT Agreement for Minor Building Works. The form of Contract is suitable for projects such as alterations, extensions up to a private house ranging in value from approximately £20,000.00 to £100,000.00 but be of a simple content (a sample of this form of contract is shown in Appendix 2).
It utilises the term 'Contract Administrator' and has detail on the CA's role and instructions in Section 2. 

There is provision for Planning Supervisor if the works come within the scope of the CDM Regulations, although this will be struck out on Care & Repair projects.
The Contract allows for execution under hand but does not have provision to be executed as a Deed (formally under seal).
The form has the benefit of provision for nominated sub-contractors and suppliers, also for fluctuations if required. It also allows the Employer to engage specialists to execute work or supply items for the Contractor to fix.

It has expanded insurance provisions with the addition of separating insurances for new works being the responsibility of the Contractor and for existing buildings to be the responsibility of the Employer.

Section 11 has provisions for dispute resolution, and it is recommended that the provisions for adjudication are retained, but must be explained to, and agreed with the Client prior to the contracts being exchanged. Most claims, disputes or differences are likely to be resolved by the Advisor in accordance with clause 10.1.

3. The Role of the Contract Administrator

3.1 Introduction:

The term 'Contract Administrator' is the term used within all forms of contract published by the Joint Contracts Tribunal (JCT) and by many of those published by the Chartered Institute of Building (CIOB) including the 'Small Works Contract'. 

Within the 'Minor Works Contract' and the 'Mini Form of Contract' published by the CIOB, however, as outlined in the previous section, the term used is 'Advisor'. The Care & Repair Technical Officer will generally perform this role in a contract situation. 

To reiterate from an earlier section, the Technical Officer must endeavour to ensure that Clients, who are often elderly and / or vulnerable are treated equally, with consideration and care and that they fully understand the processes involved in the realisation of the construction work. This will involve explanation, with the assistance of the Caseworker as necessary, of the contracts and the construction process.   Where there is a lack of understanding the agency should try to engage family members, where possible.
3.2 Pre-Contract Meeting:

Following, or during the process of acceptance of the lowest, or favoured tender, a Pre-Contract meeting will be called. The Client (Employer) or a representative for the client should always be present (Refer to Appendix 3-sample letter).
Under the terms of “The Cancellation of Contracts” made in Consumer’s Home or Place of Work etc Regulation 2008, the client has the right to cancel the contract within 7 calendar days of the date of the commencement of the contract. Cancellations must be made in writing (by letter or e-mail) and sent to the contractor. The contractor should not commence work within the 7 calendar days unless an agreement is made in writing. If the contractor commences work within the 7 days without the written consent, the client may claim that they were not given their legal cooling off period and the contract could be considered voided.

The client should be given an explanation of their ‘cooling off’ rights at the contract signing stage (i.e. the commencement of the contract).

The meeting should generally follow the following agenda, but note that the meeting and the points covered should be proportionate to the size of the project:

· Introductions: 

Record those present at meeting.

· Contract:


Commencement & Completion Dates. Form of 





Contract (Explain and signatures at meeting if 





appropriate) Insurances, damages for non-





completion and defects liability. Confirm whether 




retentions provisions to be utilised or deleted.      

Contract cancellation/ cooling off period.
Approvals obtained; such as Building Regulation approval, planning consent and party wall consent as appropriate.

Contract Programme (if size of project requires), Request programme of works.
· Health & Safety
Discuss any issues which may poise risk to either the                     client or contractor  i.e. health issues that need to be considered,  pets at the property,  contractor/ sub contractors conduct whilst on site.
· Site:


Security; fencing if appropriate; safety; restrictions; 




materials storage; water, power & lighting for the 




works.

· Site Meetings:

Frequency; Technical Officer to take minutes.

· Communications:
Where documents to Contractor, Client & C/A to be 




addressed. Forms and method of Instructions. 





Telephone numbers of key personnel and 





emergency contacts; Contractor to raise all queries 




as they arise with Technical Officer.

· Information:

Pass production documents to Contractor; 





Contractor to confirm any information required.

· Finance:


Agree basis of valuations, procedure and frequency. 




Period of time for honouring certificates for 





payment. Adjustments on basis of Instructions only. 




Agree Final Account as work progresses.
· Quality Control:

Confirm site inspections would take place regularly 




and as necessary. Contractor to give notice of 





covering up work in order that it be inspected and 




valued.

· Programme:

Contractor to provide programme. Show all critical 




activities. Review at subsequent site meetings.

· Any Other Business:
Plus date of next meeting or site visit dates.

The Technical Officer must endeavour to ensure that Clients are treated equally, with consideration and care and fully understand the processes involved in the realisation of the construction work. This will involve explanation, with the assistance of the Caseworker as necessary, of the contracts and the construction process.

The Pre-Contract Meeting is an important part of the process and 'sets the tone' of the construction phase.
3.3 The Construction Phase:

Following mobilisation the Contractor undertakes the work for which he has contracted. In the CIOB Mini Form of Contract, he is required to 'proceed diligently and expeditiously with the work'. In the CIOB Minor Works Contract, he is required to 'be responsible for the proper execution of the works, …... including all approved changes/variations, to a standard of finish to the satisfaction of the Advisor'.

The CIOB Small Works Contract is much more detailed in the requirements of the Contractor's obligations in Section 1 and also reference in Section 3 to materials and workmanship where 'the materials and workmanship shall be the best of their respective kinds, in accordance with the qualities and details described in the drawings and specification/schedule of work'. So here there is some responsibility for the materials and workmanship quality to be defined by the Technical Officer and not just left with the Contractor.

In all cases, the contractor's paramount obligation is to carry out and complete the works, and subject to any agreed variations or extension of the contract period, to commence and complete on the dates set out in the Contract Documents.

3.3.1
Site Inspections:

Site inspections, by the technical officer, should take place regularly and to suit the operations on site. In terms of good practice the technical officer should visit site at least once a week on commencement of the works. They should discuss the scheme with the client to ensure that there are no issues. They should also discuss progress and any issues arising with the contractor.

The visits should coincide with being able to inspect work completed to date and especially work that will shortly be covered up such as foundation excavations or roofing in. The visits take place to ensure that the work is being undertaken in accordance with the Contract Documents as well as being an opportunity for queries or additional information for the contractor being discussed. It may be that they also coincide with site meetings and valuations of work completed.

An important aspect, however, is to ensure that the Client is coping with the construction process and to assess whether any variations are necessary to the work contracted. It may require additional work (although it is hoped that this was fully assessed prior to tenders being sought), or a change in the sequence to overcome particular difficulties the Client is experiencing. Liaison with the Caseworker is of prime importance at all phases.
3.3.2
Variations:

It may be necessary to instruct variations to the Contract. They could be to alter the sequence of work; additional work changes or omissions. The CIOB Mini Form of Contract requires simply that a 'written quotation from the Contractor be approved by the Advisor before the work proceeds or may be valued by the valued by other such means as stipulated by the Advisor'. The CIOB Minor Works Contract sets these out in a little more detail and the Small Works Contract cites a number of methods including provisions for fluctuations. It is important that all instructions are issued in writing in a standard format agreed by the agency (An example of a sample variation order can be found in Appendix 3.3/3.4).
In all cases, agreement between all parties of the value of any variations and their impact on the progress of the contracted works is important to prevent any later dispute. The Technical Officer has an invaluable role in ensuring this takes place, and failure to put any variations in writing will inevitably leave the client and contractor open to dispute at a later date.

3.3.3
Valuations and Payments:

Payments to the Contractor must only take place when the Advisor/Contract Administrator issues a certificate to that effect. It may be a single main payment where the works are of a small value, or involve interim payments. 

Where interim payments are made, at an agreed frequency for valuation and certification, they may be subject to a retention, particularly on the higher value contracts, although unlikely on the Works Order or Mini CIOB Form of Contract,  (usually 5% of the value certified, reducing to 2.5% at Practical Completion). A final valuation and release of the remaining retention will take place at the end of the defects liability period when the Final Account is issued.

3.3.4
Extensions of Time and Damages for Non-Completion:

An important reason for an extension of time clause is to preserve the Employer's right to liquidated damages in the event that the contractor fails to complete on time. If there were no provisions to grant extensions of time, and a delay occurred that was caused at least in part by the Employer (client), this would in effect be a breach of contract by the Employer (client) and the Contractor would no longer be bound to complete by the completion date (Peak Construction (Liverpool) Ltd v McKinney Foundations Ltd ). The phrase 'time at large' is often used to describe this situation. In most cases, however, the contractor would nevertheless remain under obligation to complete within a reasonable time.

The CIOB Mini Form of Contract is brief in this regard in clause 4.2 stating 'the Contractor shall notify the Advisor promptly of the cause and extent of any delay. The Advisor, in his discretion, shall grant an extension of time in writing, stipulating the revised Completion date.........’ Damages are simply set out as a sum per week or part thereof, but it should be noted that damages must be ascertainable and not purely a penalty clause or they could be challenged. The CIOB Minor Works Contract and the Small Works Contract both have a similar clause dealing with extensions of time and damages in clause 4.1.
3.3.5
Practical Completion:

When, in the opinion of the Advisor/Contract Administrator (technical officer) practical completion has been achieved, this should be certified in writing. This will require an inspection by the Technical Officer beforehand to ensure that all work has been satisfactorily finished.  (Refer to sample letter ‘Practical Completion’ in Appendix 3.5)
Prior to practical completion, a process of snagging the works is usually undertaken, first by the contractor and then, when in the contractor's opinion all work is satisfactorily completed, by the technical officer. The 'snagging' is generally described as very minor items, for example the removal of excess paint from fittings, cleaning etc.

At this stage it may be necessary, with the contractor and Case Worker, to also guide the Client on matter of use of any controls etc relating to heating systems, lifts and such like to ensure that they understand how the systems function safely and effectively.

Deciding when the Works have achieved practical completion can cause some problems. As with other decisions under the contract, it is implied that it will be a fair and reasonable exercise of professional judgement. The Technical Officer should be satisfied that there are no patent defects, that all construction work as defined by the contract has been completed; and if the CDM Regulations apply in full (this will not apply in most Care & Repair projects) the contractor has sufficiently complied with obligations in respect of the Health & Safety File.

Formal certification of Practical Completion is required because it starts the defects liability period running (usually six months) and also the contractor ceases to be liable for any insurances of the works from this date. The Client (Employer) must therefore be notified. It is also good practice to seek confirmation of the Client's satisfaction with the process and the work completed.

3.3.6
Defects Liability Period:

The liability period is there to allow any defects, shrinkages, and any other faults occurring in the work as a result of defective materials or workmanship, or to frost or adverse weather conditions, to appear. These are put right by the contractor at his own expense. At the end of the period the Advisor/Contract Administrator is required to list any outstanding defects he/she considers require making good and issue this list to the contractor for his attention.
3.3.7
Final Account & Final Certificate:

Ideally, the Technical Officer will have agreed elements of the final account as the work progressed. This is helpful because the items are still fresh in everyone's minds and there is less likely hood of dispute at a later stage when memory is less clear or other financial considerations has meant the contractor is trying to make additional money out of the project.

The contractor is required to supply in his final account all the information necessary for the Advisor/Contract Administrator (technical officer) to approve and certify the appropriate amount. It is a requirement of the contract that this certificate be formally issued and brings the contract to a conclusion. At this stage, the release of the remaining retention is certified, along with any outstanding monies due to the contractor.

The Final Account will be recorded on CARIS and copies to be placed on the case file and original copies to the relevant party for final payment. This may be the local authority grants department, the client or another party.
4. The Background to Contracts 

A contract is formed when an unconditional offer is unconditionally accepted. In the context of a building project, where contractors have been invited to submit competitive tenders, the tenders constitute an 'offer' to carry out the work shown in the tender documents for the price tendered. If a tender is accepted then a contract will have been formed, and the terms of the contract will be those set out or referred to in the tender documents.

'Letters of intent' can cloud the picture and should be avoided. If it is possible to accept the tender without qualification then it is better simply to write a letter to that effect, and the contract comes into existence from the moment the letter has been received by the contractor. The effect of a letter expressing an intention to enter into a contract at some time in the future will depend on the wording and circumstances in each case, but is likely to be of no legal effect. Starting work on such a basis could have disastrous consequences for both parties.

If there is a period of negotiation, careful records should be kept on the client's case file of all matters agreed in order that they can be accurately incorporated into the formal Contract Documents. These documents should always be prepared as soon as agreement is reached, and before any start on site. Failure to execute the documents does not necessarily mean that no contract is in existence, but can often lead to avoidable arguments about what was agreed.

4.1 Express terms 

Generally speaking, parties are bound by the terms of the contract which they have expressly set out and agreed. In practice there may be difficulties in establishing exactly what these terms are: they may be scattered amongst several documents, they may be ambiguous or contradictory, or they may be silent on some aspect of the matter and be disputed. The process of piecing together and interpreting the terms of a contract is governed by a distinct area of law.  Some of the more important rules are:
· words should be given their ordinary literal meaning;

· where there is ambiguity or a conflict, generally a court will determine, on an objective basis, what it considers were the true intentions of the parties. For example, specially agreed terms will normally prevail over standard printed terms as these are more likely to represent the parties' intentions.

· The contract is usually construed most strongly against the party who drew it up (termed the contra proferentem rule)

· generally speaking, evidence of previous negotiations is not admissible to contradict the express terms of the contract (Wates Construction (South) Ltd v Bredero Fleet Ltd ) though evidence of the factual background may be used in relation to implied terms.
4.2 Implied terms

In addition to the interpretative rules outlined above, there are several mechanisms whereby terms, which the parties have not expressly set out, may be implied into a contract.

A term can be implied 'in fact' or 'in law'. Terms are implied in fact to give effect to the presumed, but unexpressed, intentions of the parties and will not be implied if they would contradict the express terms. They are implied on the basis of the particular circumstances of that contract and normally must survive a 'test of necessity': in other words, that without the implication the contract would be so unbusinesslike that no sensible person would ever have agreed to it. The courts have not always applied the test with this degree of stringency, and will sometimes imply a term on the basis that it appears the parties intended it.

In addition, the courts' approach to the range of circumstances that can be looked at, sometimes referred to as the 'factual matrix', has varied considerably from a broad approach taking into account a wide variety of surrounding circumstances, to a very narrow one which confines itself to the 'four corners' of the contract documents. In practice it would be unwise to rely on a term being implied on the basis of the surrounding circumstances.

Terms are implied in law where either a/ they are always implied into that type of contract as a matter of legal incidence or b/ through the operation of statute. In either case the term is not based on the presumed intention of the parties. The fact that a term contradicts the express terms of a contract will not necessarily prevent it being implied. An example of terms implied as a necessary incidence are certain obligations that would always be implied into contracts between landlord and tenant. 

By far the most important implied terms with respect to construction contracts are those implied by statutes. The most significant of these statutes are the Sale of Goods Act 1979, the Supply of Goods and Services Act 1982 (both amended by the Sale and Supply of Goods Act 1994), the Defective Premises Act 1972 and the Housing Grants, Construction and Regeneration Act 1996.
Sale of Goods Act 1979:

This statute implies terms into contracts for the sale of goods regarding title (s.12), correspondence with description (s.13), quality and fitness for purpose (s.14), and sale by sample (s.15). For example section 14 implies a term that where the seller sells goods in the course of business and the buyer, expressly or by implication, makes known to the seller any particular purpose for which the goods are being bought, there is an implied condition that the goods supplied under the contract will be reasonably fit for that purpose. This has been applied to buildings designed and constructed as a package and passed on to others.

Supply of Goods and Services Act 1982:

The statute covers contracts for work and materials, contracts for the hire of goods, and contracts for services. Most construction contracts come under the category of 'work and materials' and the Act implies terms into these equivalent to sections 12-15 listed above with respect to any goods in which the property has been transferred under the contract. So, as above, any materials supplied should be reasonably fit for their intended purpose, provided always that the buyer is relying on the supplier's skill and judgement.  (If the buyer specifies a particular material then this is sufficient to show that it was not relying on the seller.)

For services, the Act implies terms regarding skill and care, time of performance and consideration. For example section 14 implies a term that where the supplier is acting in the course of business, the supplier will carry out the services within a reasonable time, provided of course the parties have not agreed terms regarding time themselves.

Defective Premises Act 1972:

This Act applies where work is carried out in connection with a dwelling, including design work. It states that 'a person taking on work in connection with the provision of a dwelling owes a duty to see that the work which he/she takes on is done in a workmanlike or, as the case may be, professional manner, with proper materials and so that as regards that work the dwelling will be fit for habitation when completed (s.1(1)). This appears to be a strict liability, and is owed to anyone acquiring an interest in the dwelling.

The Housing Grants, Construction and Regeneration Act 1996:

This requires that all construction contracts falling within the definition of the Act contain certain provisions including the right to stage payments, the right to notice of the amount to be paid, the right to suspend work for non-payment, and the right to take any dispute arising out of the contract to adjudication.

If the parties fail to include these provisions in their contract, the Act will imply terms to provide these rights (s.114) by means of the Scheme for Construction Contracts (England and Wales) Regulations 1998. The Act is of broad application and will apply to owners automatically of residential properties such as landlords, Local Authorities or Housing Associations. It does not apply to operations on a dwelling where one of the parties to the contract occupies or intends to occupy (s.106). The adjudication provisions within a contract can be utilised by agreement. Also it should be noted that a sub-contract dispute may still be covered even where the main contract involves a residential occupier.

4.3 Exemption clauses

The scope for excluding liability for important matters is limited by two significant pieces of legislation, the Unfair Contract Terms Act 1977, and the Unfair Terms in Consumer Contracts Regulations 1994 (and Unfair Terms in Consumer Contracts Regulations 1999 (Europe) ).
Unfair Contract Terms Act 1977:

This has the effect of rendering various exclusion clauses void including: any clauses excluding liability for death or personal injury resulting from negligence; any clauses attempting to exclude liability for Sale of Goods Act 1979 section 12 obligations (and the equivalent under the Supply of Goods and Services Act); any clauses attempting to exclude liability for Sale of Goods Act 1979 sections 13, 14 or 15 obligations (and the equivalent under the Supply of Goods and Services Act) where they are operating against any person dealing as consumer. 

It also renders certain other exclusion clauses void in so far as they fail to satisfy a test of reasonableness, for example liability for negligence other than liability for death or personal injury, and liability for breach of sections 13, 14 and 15 obligations in contracts which do not involve a consumer. 

Unfair Terms in Consumer Contracts Regulations 1994:

These only apply to terms in contracts between a seller of goods or supplier of goods and services and a consumer, and where the terms have not been individually negotiated (this would generally include all standard forms0. A consumer is defined as a person who, in making a contract, is acting for 'purposes which are outside his business (s.2). An 'unfair term' is any term that causes a significant imbalance in the parties' rights to the detriment of the consumer, and the regulations state that any such term will not be binding on the consumer. It is important, therefore, that if any amendments are made to contract documents that could be seen as limiting the employer's rights, that these have been explained and discussed, in order that they can be considered to have been individually negotiated.
4.4 Summary:

To summarise, the use of non-standard and tested agreements and contracts are more likely to be disputed or fall foul of such legislation as the Unfair Contract Terms Act or Consumer Contracts Regulations. There are also dangers that there may be implied terms that have not been expressly set out within the prepared document. For this reason it is strongly recommended that a suite of contract documents that have been well tested both in practice and in law be utilised.
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